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lit the Court of Appeals of the District of 

Columbia 

October Term, 1926 
No. 4466 

Ralph D. Reeves, appellant 

v. 

The United States, appellee 


BRIEF ON BEHALF OF APPELLEE 


Counsel for appellee do not believe that appel¬ 
lant’s statement of the case is justified by the 
record and submit at the outset their construction 

of an outline of the case as shown by the record. 

* > * 

It is true that the appellant was tried on an indict- 

» « . # « 

ment charging embezzlement and was found guilty;, 

* « *. •* x 

the appellant was the President of the Reeves 
Guaranty Company, a corporation organized unde* 
the laws of the State of Delaware (Rec. 14 and 
17), and having an office and transacting business 
in the District of Columbia; The indictment 
charges him with the embezzlement of a note of 
$3,825.00; the property of the Reeves Guaranty 
Company, 'Which came into his possession while hei 
was the president and agent of the corporation. 
(Rec. 12:) The note was made payable^ to the 


s 





2 


i 


Reeves Guaranty Company and the deed of trust 
mentioned was given to secure the payment of the 
note. (Rec. 12.) Reeves, after the title to the 
note had passed to the Reeves Guaranty Company, 
placed on the back thereof the indorsement of the 
- Reeves Guaranty Company, by Ralph D. Reeves r 
President, borrowed $200.00 from one Clarence 
W. Musselman, pledged with Musselman this note,, 
the property of the Reeves Guaranty Company, as; 
security for the repayment of the $200.00. (Rec. 
13.) According to the testimony of the witness 
Musselman (Rec. 13 and 14), Reeves borrowed the* 
money “ stating he desired to get a girl he had 
gotten in bad out of trouble.’’ The wife of the 
witness Musselman corroborated her husband’s, 
testimony. (Rec. 19.) The defendant himself 
testified that the money was borrowed and used for 
the benefit of the corporation. (Rec. 17.) There 
was no corroboration of his testimony. On these 
facts the jury found the defendant guilty of embez¬ 
zlement. 

ASSIGNMENT OF ERRORS ONE, TWO, AND THREE 

At the outset it should be noted that no reasons- 
are assigned in the record for the defendant’s ob¬ 
jection to the testimony covered by these assign¬ 
ments, and this Court has held in the case of Wash- 
ington Utilities Co. v. Wadley, 44 Apps. D. C. 176^ 
43 W. L. R. 773, that general exceptions are not to* 
be considered by the Appellate Court. Even if 
properly before this Court it is obvious that this; 
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-evidence was admissible for two reasons—(1) to 
-corroborate the testimony of the witness, Scott, for 
he testified that at the time he paid the money and 
gave the note, which note afterwards became the 
subject of this embezzlement charge, the witnesses, 
Sturdivant and Stevens, were present, as well as 
the defendant (Rec. 12 and 13) ; Sturdivant testified 
that he had a similar transaction with the Reeves 
Guaranty Company at the same time, and that 
Scott, Stevens, and Reeves were present (Rec. 13) ; 
Stevens testified that he had a similar transaction 
at the same time and that Scott, Sturdivant, and 
Reeves were present (Rec. 13). Government Ex¬ 
hibit No. 6 (Rec. 15 and 16) clearly shows the con¬ 
nection between Scott, Sturdivant, Stevens, Reeves, 
and the Reeves Guaranty Company. It was in fact 
one continuous joint transaction between the three 
witnesses, the defendant, and the company; all of 
this testimony being in corroboration of the wit¬ 
ness, Scott. 

(2) The testimony was relevant because it 
showed properly the surrounding facts and circum¬ 
stances whereby the title to the note, which became 
the subject matter of the crime, passed to the cor¬ 
poration, the character of the note, its identity and 
ownership, its possession by the defendant, the man¬ 
ner by which he came into possession of it, and the 
character in which he held it. 

In embezzlement “ in general, evidence of any 
facts or circumstances tending to throw light 

Jinon fVlP issnp nf oniilf nr irmnpprtpp fa arlmicai- 
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ble. * * * Thus, any evidence not repugnant 

to the general rules governing the admissibility of 
evidence may be received which tends to show 
the character of the property embezzled, its amount 
or value, its identity and ownership, including the 
corporate existence of the owner, which may be 
shown by parol, its possession by accused, and the 
character in which he held it.” 

20 C. J. 483 and 484 and numerous cases 
cited. 

Sometimes the relevancy of evidence is made ap¬ 
parent by other evidence in the case * * *. 

Evidence may be admissible on account of its being 
a necessary preliminary to the relevancy of other 
evidence, or by reason of its constituting a link in 
a chain of evidence which is admissible. 

16 C. J. 544 and cases cited. 

“ Circumstances attending a particular transac¬ 
tion under investigation by a jury, if so interwoven 
with each other and with the principal fact that 
they can not well be separated without depriving 
the jury of proof that is essential in order to reach 
a just conclusion,” are admissible in evidence. 

at. Clair v. U . 8., 154 U. S. 134-149. 

Whether a circumstance offered in evidence is 
material or relevant is primarily for the trial court 
to decide, and the exercise of his discretion will not 
be disturbed Unless error to the possible prejudice: 
of the accused be made reasonably clear. 
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Funk v. U. S 16 App. D. C. 478; 28 W. 

L. R. 486. 

* The cases cited by appellant in support of his 
first three assignments of error all have to do with 
the legal error of allowing the introduction of evi¬ 
dence—in criminal cases—tending to prove the ac¬ 
cused to be guilty of a crime other than the crime 
charged in the indictment . Thus in the case of 
Billings v. U. S., 42 Apps. D. C. 415, cited by ap¬ 
pellant, the facts were that the Government at¬ 
tempted to show by the testimony of a detective 
that at the time of defendant’s arrest he (the de¬ 
fendant) had been asked by the detective whether 
he had not been previously arrested, and that the 
defendant denied the former arrest; the Govern¬ 
ment contending that the testimony was admissible 
on the theory that it tended to prove that the de¬ 
fendant “ immediately after being charged with the 
robbery made false statements in an effort to excul¬ 
pate himself. ” This Court very properly held that 
the effect of the admission of this testimony was 
(the defendant not taking the stand) to give the 
jury the impression that the defendant was a man 
with a criminal record and that therefore the ad¬ 
mission of the testimony was reversible error. 

In the case of State v. Horne, 220 Pac. 378, cited 
by appellant, the defendant was charged with em¬ 
bezzling the funds of an association of which he 
was the secretary; the trial court allowed the State 
to introduce evidence of a specific shortage in the 
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account of the accused in a sum less than the 
amount of the check which was the subject of the 
embezzlement in question; the Appellate Court held 
that this was not proper; that while in embezzle¬ 
ment cases it might be proper for the State to prove 
that the accused had committed other similar 
offenses for the purpose of showing the necessary 
criminal intent, the nature of the evidence admitted 
had a much broader effect, that the result of it was 
to charge the accused with one offense and convict 
him of another and different offense. 

In the case of People v. Molineux, 168 X. Y. 264, 
62 L. R. A. 193, also cited by the counsel for the 
appellant, the Court held that on the trial of a 
defendant for murder proof of intent to commit a 
murder by poison could not be aided by evidence of 
another murder committed by similar means, but 
for a different cause. 

In the case of Reeves v. State, 11 So. 158, cited 
by counsel for appellant, the trial Court admitted 
evidence in the trial of a bank president for em¬ 
bezzlement of funds of the bank, showing how the 
door of the bank building was arranged with ref¬ 
erence to defendant’s office and the door from de¬ 
fendant’s office into the office of the bank’s at¬ 
torney, as well as the condition of such doors ten 
or eleven days after the bank assigned and the as¬ 
signee had taken charge. 

The Appellate Court held the evidence was im¬ 
proper ; that the natural effect of it probably was to 
prejudice the case before the jury. 
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In the case of Coleman v. People, 55 N. Y. 81, 
cited by counsel for appellant, the State on the trial 
of the defendant charged with receiving certain 
bars of pig iron, knowing them to have been stolen, 
introduced evidence of the receiving by the defend¬ 
ant of certain iron railing, knowing that to be 
stolen. The Court held that this evidence was im¬ 
properly admitted. 

In the evidence admitted in this case objected to 
under these assignments of error it is apparent that 
no attempt was made to show the defendant guilty of 
any other crime or of any wrongdoing at all; it was 
simply to show the complete transaction which these 
three men had at the same time with the defendant 
and the company of which he was president. As a 
matter of fact the evidence was favorable to the 
defendant, showing him at that time conducting a 
legitimate loan and building business as President 
of Reeves Guaranty Company, and was not in any 
sense damaging to him. 

ASSIGNMENT OF ERROR NUMBER FOUR 

(a) The defendant testified that he was Presi¬ 
dent of Reeves Guaranty Company, a corporation; 
that he was authorized to borrow money on its 
notes, to sell notes and securities of the company, 
to indorse the name of the company on notes, and 
to sign and draw checks in behalf of the company. 
(Rec. 17.) This, we submit, shows a relationship 
between this incorporated company and the de¬ 
fendant of a very high and important character 
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and nature. The Government offered in evidence 
what was and is conceded to be a properly exem- 
jdified certificate of incorporation showing the in¬ 
corporation of the Reeves Guaranty Company by 
the proper officials of the State of Delaware on 
the 8th day of September, 1922. 

(1) The witness Scott and his wife gave the note 
to the corporation as a part of the plan for financ¬ 
ing the building of a house by the corporation, the 
defendant to act as trustee for the disbursement of 
the funds. (Rec. 12, 15, and 16.) The witness 
Musselman testified that the defendant borrowed 
$200.00 from him, pledging this same note as col¬ 
lateral, the defendant stating that he wanted the 
money “ to get a girl he had gotten in bad out of 
trouble.” (Rec. 13 and 14.) The wife of the wit¬ 
ness Musselman testified in contradiction of the 
defendant that he “ had never offered to pay back 
the $200.00 to her; that he did call on her at her 
residence some time after the ihoney had been bor¬ 
rowed; that he asked her to turn the note for 


$3,825.00 back to him so that he might be able to 
borrow more money on it; that she refused to do 
this; that he neither then nor at any other time 
offered to pay back to her the $200.00 ; that he tolcl 
her the reason for his financial etnbarfassmeht was 
of such a delicate nature that he could not tell her, 
she beihg a woman. (Rec. 19.) The forfegoihg 
shows a complete and absolute breach of the trust 
reposed in hirti. 
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(2) The use of the note belonging to the corpora¬ 
tion as a collateral security for a personal loan, to 
be used for a purpose peculiarly private and per¬ 
sonal in character, constitutes a complete wrongful 
and fraudulent appropriation. 


The cases cited by counsel for the appellant in 
support of (a), (1) and (2), of this assignment of 
error are State v. Horne, 220 Pac. 378, which is dis¬ 
cussed in this brief under assignment of errors Qne, 


Two, and Three (Appellee’s Brief 5-6) ; in the case 
of State y. Jjqwrpncp, 153 N. W. J23 (Minn.), the 


Court held that on the trial of a defendant charged 
with embezzlement, funds placed in his hands as an 


agent, it was incumbent upon the State to prove the 

* « . 

agency. The (government in that case offered no 
direct evidence that defendant liad been employed 
as agent, Jn t}h s case, however, It comes from the 

** V* " * ’ v *■ ‘ 

defendant’s own lips that he was the president and 
agent of t}ie Reeyes Guaranty Company. 

In the case of St. Clair y. State, 14 So. 544 (Ala.), 
cited by counsel for the appellant, the defendant 
bhfl title tp pertfpp “lpbpp checks’’ issued by bis 
corporate employe^, payable to |bp defendant and 
made imtfransferqble on tbp face of the checks; the 
defendant sold the check? to pup I^olcpmbe; Hol- 
cp^be tbpp iJpWW ft® dfifendapt puptody or 
Possession pf the checks tp collect from tbe corpora¬ 
tion and account fpp tbp ppcepds; bp poltpcted the 

TO8®& nt? Cow* P n V* 

tria] fop PtPbpzzlpippnt of thpsp checks that the dp- 
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fendant because of the nontransferability of the 
checks never parted with the legal title thereto; 
that the proceeds were his in the eyes of the law; * 
that no matter how morally reprehensible his con¬ 
duct was, he could not be guilty of embezzlement on 
that statement of facts. 

(b) Prom the evidence of the witnesses Scott, 
Sturdivant, and Stevens (Rec. 12 and 13), from 
Government Exhibits 1, 2, 3, 4, 5, and 6, (Rec. 14, 
15, and 16), it clearly appears that the defendant 
was only authorized to negotiate the note to further 
the building of the house pursuant to the agree¬ 
ment between Scott, Sturdivant, and Stevens and 
the Reeves Guaranty Company and the defendant ; 
Government Exhibit Number 6. (Rec. 15 and 16.) 
The defendant himself recognized the title of the 
corporation to the note; admits that he hypothe¬ 
cated it; contends that he used the proceeds of the 
$200.00 loan for corporate purposes. (Rec. 17.) 

In the case of Brady v. State , 1 Southwestern 
462 (through clerical error given in appellant’s 
brief as page 46), the Court simply laid down the 
law generally applicable to the crime of embezzle¬ 
ment, namely, that to constitute the crime “ the 
conversion must be of money or other property of 
the principal or employer, and it must have come 
into the possession of the agent or employee by vir¬ 
tue of such agency or employment.” 

In the case of Wylie v. State, 22 S. E. 954, cited 
by appellant, the Court held the evidence only estab- 
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lished the fact that the defendant had contracted 
with the prosecutrix to build her a house within a 
stipulated time and at a stated price, which she paid 
to him in advance, and that he really never intended 
to build the house at all, but fraudulently pretended 
he would do so, for the purpose of obtaining the 
money and applying it to his own use. This the 
Court held did not constitute larceny after trust. 

(d) Counsel for appellant in his discussion under 
the Fourth Assignment of Errors states, among 
other things, that “no officer, director, or employee 
of the Reeves Guaranty Company, the owners of 
the note, complained that Ralph D. Reeves, the de¬ 
fendant, embezzled anything * * * (and that) 

the indictment sets out Clinton L. Scott and his 
wife, Mary E. Scott, as the complaining witnesses.” 
By referring to the indictment (Rec. 1 and 2) we 
find that it is alleged that the note belonged to the 
Reeves Guaranty Company, and that while Scott 
was one of the witnesses in the case and while it 
may be that no one connected with the Reeves 
Guaranty Company complained, it is not necessary 
of course that there be any complaint by the com¬ 
pany. The Grand Jury concluded, on the testi¬ 
mony of the witnesses appearing before it, that the 
defendant herein had embezzled this property be¬ 
longing to the corporation of which he was Presi¬ 
dent. Scott was one of the witnesses before the 
Grand Jury. (Rec. 2.) On his testimony and the 
testimony of others the Grand Jury returned a pre- 
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gjfentmenjt and the indictment followed. Theye is no 
charge in this case that the note belonged to Scott, 
nor was therp any obligation npop thp government 
to show “a direct relationship’? betyvpen Scott and 
Reeves. It was the case of thp Unite4 States of 
America v. Ralph JQ. Reeves, and pot the ease pf 
Scott v. Reeyes. 

In the case of Brewer v. Stqty, 3 Sonfhern 816 
(Ala.), which counsel for appellant cites as author¬ 
ity for the objection set forth in Four (d), the de¬ 
fendant was a mail carrier employed by the U. S. 
Government; one Rainer sent the sum of $395.00 
in a registered letter through the U. S. mail; the 
defendant was charged with embezzling this money; 
the Court held that the defendant changed as being 
the agent or servant of Rainer was not his agent or 
servant: but the agent of the U. S- Government, and 
therefore could not be guilty of the crime of embez¬ 
zlement predicated upon the charge that the money 
had come into his possession from Rainer while he 
was the agent of Rainer. 

In this case, as before statpd, the cbfifge was jhat 
Reeves was the President and agent of the corpora¬ 
tion, that the note belonged to the corporation, that 
he came into possession of it by reason of his being 
the agent of tfye corporation, ^nfi that this note wa£ 
hypothecated for the benetft of Reeves persopaljy, 
clearly making opt a case of epibpZJdeipppt under 
sjeefion 834 9f P f t&W 8? the qt 

Columbia. The evidencp pas fhe ^ry 


Believed the testiihoiiy of the Government’s wit¬ 
hers iti jireiei-elice to {fab stbi-v told by the defend¬ 
ant. On the general subject of embezzlement in the 
District of Columbia we find among tfae decisions 

, i ‘ < i t i ^ < - *. 

the case of Ambrose v. United States, 45 Apps. 112. 
In that case Mf. Justice Robb said: 

Embe^letnCiit is a creature of the statute, 
hbt being ah dfferise at cohitnon law. Gen¬ 
erally speakihg; it hitty be defihed as the 
fraudulent conversion of ailother’s personal 
property by one to whom it has been in- . 
trusted, with the intention of depriving the 

( i jr 1 ' jl * r ^ ~ * f ' * * * •> 


fraudulent conversion of property; the pos- 
sfeSSidh df which wa§ lawfully acquired. 
* . * * Wfe have, recently held that evil 
intent is ah essential element of this crime 


to be proved or disproved. Manifestly, it 
lhttet b& jlrdvdd the cifcthristhnces sur- 
rouhdihg 3 gifSh fcS&e, aha disproved by 
bvidbhbe teddiiig to exjilaih thosb bircum- 
stAntM. 


Ih the Mentj^ C&$e in 50 App. D. C. 3{>6 r Henry, 


>1 )|.'.1H>|W V “i 4 ' ‘ 4V' J|. rs 

one of the copartners of Lewis Johnson & Co., a 

iJ*V --V v4 *»• M , v > «*■ - " * * 

stock brokerage firm--was entrusted with certain 
certificates of Stock by one Helmiis, to sell same for 
the benefit of Helnlus; Henry took theitf and later 
hypothecated the certificates. THb Cohft Said: 
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By comparing the testimony of section 
834, under which the verdict was returned, 
we will find that it responds to each element 
of the crime defined in the section. It dis¬ 
closes that Henry was the agent of a private 
party (the Helmuses); that he wrongfully 
converted to his own use a thing of value, 
which belonged to his employer and which 
came into his possession or under his care by 
virtue of his employment. 

In this case Reeves was the President and agent 
of the Reeves Guaranty Company; he hypothecated 
the note, which belonged to the Reeves Guaranty 
Company, his employer, which note had come into 
his possession or under his care by virtue of his 
employment. 

In the Henry case we also find the following: 
Henry to show that an attempt had been made to 
secure $100,000 cash to be paid into the firm by a 
man who desired to become a member of the firm. 
The Court said: 

There is nothing which shows that Henry, 
if the money had been procured, would or 
could have utilized it for the purpose of re¬ 
deeming the certificates, or that he relied 
upon the receipt of this money for that pur¬ 
pose, or that he had any intention at the time 
of the conversion of redeeming the certifi¬ 
cates. However, that is immaterial, because 
evidence of an intent at the time of the con¬ 
version to restore the embezzled money is not 
admissible. 
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ASSIGNMENT OF ERROR NUMBER FIVE 

By analyzing the two prayers which appellant 
contends were erroneously denied by the trial jus¬ 
tice, we find that in accordance with the decisions 
of this Court on the crime of embezzlement, some 
of which are set out in this brief under the fourth 
assignment of errors, that the language of the 
prayers is not in accordance with our decisions. 
Taking the first prayer, “ if the money was re¬ 
ceived by the Reeves Guaranty Company or applied 
to its use or (if) the defendant expended the money 
received on the note to pay the debts of the Reeves 
Guaranty Company, the verdict should be not 
guilty.” We submit that the fraudulent conver¬ 
sion of the note is not excused by either the Reeves 
Guaranty Company afterwards receiving the 
money or the fact that the money was afterwards 
applied to the use of the Reeves Guaranty Com¬ 
pany, or that the defendant expended the money 
received on the note to pay the debts of the com¬ 
pany. See Henry v. U. S., supra . 

It is sufficient answer to the objection that the 
second prayer was erroneously denied to say that 
there was no evidence tending to show that the de¬ 
fendant owned, had an’ interest or special property 
in the note or the proceeds of the loan secured by 
pledging the note as collateral. In further answer 

to this assignment the Court’s attention is directed 

* • 

to the prayers offered by the defendant, granted 
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by the Court, and read to the jury by the Court as 
part of its general charge. The attention of the 

Court is particularly directed to the prayer read¬ 
ing as follows: 

The jury is instructed that if they believe 
from the evidence that the defendant, Ralph 
D. Reeves, was authorized by the Reeves 
Guaranty Company to borrow money on 
notes held by the Reeves Guaranty Company 
for the Reeves Guaranty Company, and the 
money was borrowed and used for the Reeves 
Guaranty Company, then your verdict 
should be not guilty. 

This prayer we submit covered the exact situation 
presented in this case and w’as in accordance with 
the testimony adduced at the trial and the law as 
laid down by this Court in its decisions. The effect 
of the prayer was to say to the jury that if it be¬ 
lieved the testimony of the defendant its verdict 

V 

should be not guilty. This prayer we submit fully 
covered the subject. When the subject is fully 
covered by the Court’s charge it is not error to re¬ 
fuse a request for an instruction with respect to 
the same matter: Henry v. United States, siipra r 
and numerous other cases in this Court. 

The cases cited by counsel for appellant in sup¬ 
port of this assignment of error are not in point. 

The case of Staples v. Johnson , 25 App. D. C. 
155, was a civil suit for malicious prosecution; the 
Court held, among other things, that the plaintiff. 
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who had been charged with embezzlement by the 
defendant, could not have been guilty of embezzle¬ 
ment because “ the money was retained without 
concealment and under a claim of right evidently 
made in good faith.’’ 

In the case of McElroy v. People, 202 Ill. 473, 66 
N. E. 1058, cited by the appellant, the Court held 
that an agent employed to solicit subscriptions on 
commission and authorized to deduct her commis¬ 
sions from the amount collected is a joint owner 
with the principal of the gross amount collected 
and the defendant’s conversion of the money was 
not embezzlement under the Illinois statute. 

In State v. Kent, 22 Minn. 41, cited by the appel¬ 
lant, the Court held that to sustain an indictment 
under the embezzlement statute of Minnesota the 
property must be the property of another, and that 
the defendant who was the collector of pew rents 
for a church corporation, receiving by agreement 
as compensation for his services “ five per cent of 
all the pew rents, no matter who collected them,” 
became with the church corporation the joint owner 
of the rents collected, and could not be indicted for 
an alleged embezzlement and fraudulent conversion 
of the rents. 

ASSIGNMENT OF ERROR NUMBER SIX 

(1) There was no allegation made in the indict¬ 
ment that “ money ” was embezzled from anyone. 

The indictment charges the embezzlement of the 
note, and the evidence showed with positive cer- 
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tainty that the note was embezzled from the Reeves 
Guaranty Company. 

Answering the other statements contained in the 
first (1) assignment of error Number Six, it was 
proved in this case to the satisfaction of the jury 
that Reeves “ had actual and lawful possession or 
custody ” of the note by virtue of a “ trust or duty, 
agency, or employment on the part of the accused.” 
He came into possession of it by virtue of the fact 
that he was President of the corporation; he 
fraudulently took it and fraudulently converted 
it to his own use. A summary of the same cases 
cited by counsel for appellant in support of this 
branch of the sixth assignment of error is given 
herewith, showing they have no application to the 
facts of this case. 

In the case of Channock v. United States, 267 
Fed. 612, 50 Apps. D. C. 54, cited by the Appellant, 
the defendant was a clerk in a hotel; he was given 
two envelopes containing securities and money for 
safe-keeping by a guest of the hotel; during the 
night the defendant opened the safe in which he 
had placed the property, took the property, and 
absconded. He was convicted of larceny; on an 
appeal to this Court his chief ground for challeng- , 
ing the judgment below was that the proof estab¬ 
lished embezzlement and not larceny. This Court, 
through Mr. Justice Van Orsdel, said— 

he (the defendant) was a mere employee of 

the hotel. The securities and money were 
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committed to the custody of defendant for a 
specific purpose; namely, to be placed in the 
safe for safe-keeping until called for by the 
owner. The power of the defendant over the 
property extended to placing it in the safe 
and returning it when requested by the 
owner. The bare custody with which de¬ 
fendant was vested did not change the pos¬ 
session of the property. 

And being neither an innkeeper, under the pro¬ 
visions of section 837 of the Code, nor the “agent, 
attorney, clerk, or servant’’ of the owner of the 
property, under section 834 of the Code, the crime 
was larceny and not embezzlement. 

In the case of State v. Collins, 61 N. W. 467 
(N. D.), cited by counsel for the appellant, the 
Court held that in a prosecution for embezzlement 
under the North Dakota statute it was necessary 
to allege the ownership of the property embezzled 
and prove the same as alleged. 

The case of State v. Tracy, 73 Md. 447, cited by 
counsel for appellant, the Court simply holds that 
it is necessary in an indictment to allege the owner¬ 
ship of the property or money embezzled. 

In the case of State v. Lyon, 45 N. J. Law, 272, 
cited by counsel for appellant, the Court held that 
in an indictment for embezzlement the ownership 
of the property alleged to have been embezzled, if 
known, must be stated. 

In the case of Livingston v. State, 16 Tex. Ct. of 
Appeals, Rep. 652, cited by counsel for appellant* 
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the Court held that evidence did not show that the 
property alleged to have been embezzled was in 
fact the property of one Martin, the alleged owner, 
and that it was doubtful if defendant’s claim was 
not honestly and legally made. 

(2) The Government in this case showed that 
the note in question was to be used as part of a plan 
for financing the building of a home for the witness 
Scott. It showed that the note was not used for 
that purpose. It further showed that the de¬ 
fendant hypothecated the note to secure funds to 
assist a girl in getting rid of some trouble for which 
he was responsible. This, we submit, was as far as 
the Government was required to go. 

From the summary of the cases cited by counsel 
for appellant, following herewith, it is apparent 
that they state simply the general law on the sub¬ 
ject, with which we do not quarrel, but which could 
have no application to the facts of the case at bar. 

The case of People v. Page, 48 Pacific 326, 116 
Cal. 386, cited by counsel for appellant, was one in 
which the guardian of an insane person was charged 

with embezzlement, and the evidence simply showed 

\ 

that he drew some of his ward’s money out of his 
guardianship hanJc account; this the Court held 
being by itself not a criminal act was not sufficient 
to sustain the charge. 

In the case of Fitzgerald v. State, 54 N. J. Law, 
475, cited by counsel for appellant, under Crimes 
Act of New Jersey then in force, a fraudulent con¬ 
version to his own use, by an agent entrusted with 
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personal property to sell, of said property or of the 
proceeds of the sale thereof, is an essential in¬ 
gredient of the crime charged, and evidence merely 
of neglect to pay over the proceeds of such sale will 
not justify a conviction. 

In the case of State v. Weber, 103 Pac. 411, cited 
by counsel for appellant, the Court held, on a charge 
of embezzlement, there was no evidence that a Presi¬ 
dent of a corporation had applied the money in¬ 
volved to his own use. 

In the remaining cases cited by counsel for ap¬ 
pellant we find the case of People v. Txyon, 4 Mich. 
666. In that case the Court held that an indict¬ 
ment against an attorney for collecting and receiv¬ 
ing, in the capacity of an attorney at law, money 
belonging to one Baker, and neglecting to pay the 
same over after demand, but not distinctly averring 
that the relation of attorney and client existed be¬ 
tween the defendant and Baker, held to be insuf¬ 
ficient. 

In the case State v. Home, 220 Pac. 378, the 
Court held that to convict an agent of embezzling 
a check the jury must find not only that he cashed 
it but that he did so with fraudulent intent to de¬ 
prive the principal of the money. 

These cases, we likewise submit, have no applica¬ 
tion to the instant cause. 

CONCLUSION 

In conclusion we urge that the jury was con¬ 
fronted with the testimony of Musselman and his 
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wife on the one hand and the uncorroborated testi¬ 
mony of the defendant himself on the other, raising 
a conflict of fact. The jury had the right to take 
into consideration the lack of interest of Musselman 
and his wife and the great personal interest of the 
defendant. It had also the right to consider the 
contradiction of the testimony of the defendant in 
a most important matter (Rec. 17) by the testi¬ 
mony of Mrs. Musselman (Rec. 19). It believed 
the Government witnesses and did not believe the 
story oi; the defendant. The evidence admitted, we 
submit, was properly admitted. The charge of the 
Court was in strict accordance with the law as laid 

down by this Court and other reputable Appellate 

* 

Courts, and the verdict of the jury was well justified 
by the evidence presented to it. 

Therefore we urge that there was no error com¬ 
mitted in the trial below and that the judgment of 
the Couid below should be confirmed with costs. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney, 

Leo A. Rover, 

Assistant United States Attorney, 

Attorneys for Appellee. 

O 






